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The Developments After Aboriginal Title Recognition
in Canada: Respecting Indigenous Law Towards
Reconciliation

Fumiya NAGAI

Aboriginal peoples in Canada have struggled to protect their rights to redress
the wrongs stemmed from the historical and ongoing colonialism they have faced for
a long time. Notably, in British Columbia, they have utilized court processes as one
of their approaches, seeking the declaration of Aboriginal rights and title, especially
after the 1970s. Aboriginal title is a collective, inherent Aboriginal right to land.
It is regarded as unique, or sui generis, determined by relying on both common
law and Indigenous perspectives, and Canadian courts have identified one of the
fundamental purposes of Aboriginal rights as reconciliation. This paper explores the
processes involved in protecting Aboriginal rights and title, particularly focusing
on the Supreme Court of Canada's landmark decision in 2014. This case is called
Tsilhqot'in Nation v. British Columbia, and the Supreme Court declared Aboriginal
title to a specific territory for the first time. Based on the declaration of Aboriginal
title, the Tsilhqot'in have struggled to define their rights through negotiations with
the federal and provincial governments to achieve reconciliation. Notably, they
have aimed to realize their governance over the lands and territory based on their
own law. This paper explores such negotiations and the documents issued after
the 2014 decision, mainly focusing on how these documents respect the Tsilhqot'in
Indigenous law.

The Tsilhqot'in Nation is one of the First Nations peoples in British Columbia.
They initially filed a lawsuit in 1989 concerning commercial logging in their
territory but eventually a case regarding their Aboriginal title began in 2002.
After the trial and appeal court decisions in 2007 and 2012, the Supreme Court
of Canada recognized their Aboriginal title to about 1,750 square kilometres in
one part of Tsilhqot'in territory. Since this decision, the Tsilhqot'in Nation has
negotiated separately with the federal and provincial governments. With the
provincial government, after signing the Letter of Understanding in September
2014, they signed the Nenqgay Deni Accord in February 2016, under which a five-

year framework for negotiations was established to achieve lasting reconciliation
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for the Tsilhqot'in. Similarly, with the federal government, they signed the Letter of
Understanding in January 2017 and the Pathway Letter in November 2018, which
affirmed the parties would take the next steps towards reconciliation. In August
2019, based on these separate negotiations, the Tsilhqot'in Nation, the federal and
provincial governments also signed the first tripartite agreement, the Gwets'en
Nilt'i Pathway Agreement, which confirms their shared vision, mutual commitment,
and transformative steps towards lasting reconciliation.

In the subsequently signed documents, the Tsilhqot'in Indigenous law has
been referred to in various ways, notably in the context of governance, lands, and
resources. Importantly, these documents acknowledge that since time immemorial,
the Tsilhqot'in have governed their territory based on their own law, values, and
social and political organizations. As a shared vision, they also recognize that
the Tsilhqgot'in Nation exercises law-making powers and provides autonomous
governance, and they repeat the necessity for reconciling the respective governance,
laws, jurisdictions, and responsibilities of the Tsilhqot'in, federal, and provincial
governments over the Tsilhqot'in lands. As such, the Tsilhqgot'in Indigenous law has
been recognized and respected in these documents, leading to lasting reconciliation.
Importantly, the Tsilhqot'in have already implemented some aspects, including the
formation of the rangers' programme to monitor the Tsilhqgot'in lands and educate
visitors, the establishment of the tribal park initiated by the Tsilhqot'in cultural
values, as well as the articulation of their Indigenous legal orders. However,
challenges may remain when reconciling the Tsilhqot'in law, jurisdiction, and
governance with those of the provincial or federal governments over the Tsilhqot'in
territory. One example is the conflict between the Tsilhqot'in and Taseko Mines
Ltd. over the mining project, which was eventually stopped by the decision of the
Supreme Court in 2020 but whose exploratory work was partly permitted by the
provincial inspector. The inspector’s approval was seen as reasonable earlier in

court regardless of the opposition from the Tsilhqot'in.

(University of British Columbia, Vanier Scholar)
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